Legal Avenues: Your Road to Solutions

An Elder Client Primer for the Non-Specialist

With 12,000 Ohioans turning 60 every month, all
Ohio attorneys will likely face the prospect of provid-
ing legal assistance to older or “elderly” clients in the
course of their careers.! Although elder law attorneys
are usually best suited to meet the typical needs of
these individuals (retirement, long-term care, and es-
tate planning, etc), older clients may have a wide vari-
ety of legal needs that lead them to seek counsel from
attorneys specialized in other areas of the law. For this
reason, it’s important for all attorneys to become fa-
miliar with the potential issues associated with work-
ing with older clients.

First Impressions

While some older individuals may validate cer-
tain age-related stereotypes, like frailty, forgetfulness,
stubbornness, or ill health, attorneys should be careful
not to project these qualities onto every client of ad-
vanced years. As with any age group, older individu-
als come from a variety of social and economic back-
grounds, and what may be true of some isn’t always
true of others.’

For instance, falsely assuming that all older indi-
viduals suffer a natural decline in competence as they
age (a psychological concept called decrement) can
adversely affect attorney-client relationships by cloud-
ing each party’s perception of themselves and each
other.*

As much as possible, it’s generally best to treat
older clients just like any other client. Especially dur-
ing the first few meetings, it’s important to listen care-
fully and evaluate their best interests on an individual
level rather than quickly resorting to stereotypical as-
sumptions.’

Conflicts of Interest
Sometimes older clients may arrive for their first
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consultation accompanied by a spouse or adult child.
In these situations, attorneys must be quick to estab-
lish whose interests they’re representing so appropri-
ate measures to ensure confidentiality and unbiased
counsel are taken. It’s a good idea to document this in
writing—especially if the client wants to share confi-
dential transcripts or correspondence with another par-
ty.6

If diminished capacity is a legitimate concern,
attorneys may feel compelled to protect their clients’
interests but should take care to avoid unnecessary
breeches in confidentiality.” ABA Model Rule 1.14
suggests attorneys should exhaust all less restrictive
options, such as consulting with family members and
reevaluating the client’s capacity at a later date, before
initiating guardianship or conservatorship proceed-
ings.® However, it may be possible to maintain a rela-
tively normal attorney-client relationship with an indi-
vidual of limited capacity by simply speaking more
slowly and distinctly, repeating and explaining infor-
mation in different ways, and varying the time and
location of meetings until a time and place are identi-
fied that helps the client achieve optimal competence.’
Networking to Benefit Clients

A client-centered approach to working with older
individuals may reveal that a client’s interests would
be best served in conjunction with additional service
providers, like counselors, healthcare professionals,
and financial planners. Networking to identify trusted
service providers for such client referrals not only
gives attorneys additional tools to assist their older
clients but also provides opportunities to make contact
with experienced professionals and attorneys that can
provide insight and
guidance concerning
meeting the legal needs
of older individuals.'’
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